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July 13, 2021


To:	All Interested Vendors {Bidders} 

Re:	Bid Solicitation # 20DPP00512
T2742 – Pharmacy State Upper Limit, DMAHS

	Current Quote Submission Due Date: Tuesday, August 31 2021 (2:00 p.m. Eastern Time)
	Revised Quote Submission Due Date:  Thursday, September 29, 2021 (2:00 p.m. Eastern 		Time)
	
Second Electronic Question and Answer Period: Thursday, August 5, 2021 (2:00 p.m. Eastern 	Time)

Bid Amendment #5


The following constitutes Bid Amendment #5 of the above referenced Bid Solicitation:
  
· This Bid Amendment includes answers to questions; 

· A second round of Electronic Questions and Answers has been opened until Thursday, August 5, 2021 (2:00 p.m. Eastern Time); 

· [bookmark: _GoBack]The Quote submission due date has been changed from Tuesday, August 31, 2021 (2:00 p.m. Eastern Time) to Thursday, September 29, 2021 (2:00 p.m. Eastern Time). 

· Please note that for all additions, deletions, clarifications and modifications to the Bid Solicitation, please refer to the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”;

· Please note that “T2742 REVISED Bid Solicitation 071321” includes additions and/or revisions to the following Bid Solicitation Sections:

· Section 1.1, Purpose and Intent 
· Section 3.9, HIPAA
· Section 3.11.3, Personnel Security 
· Section 3.11.6, Privacy
· Section 3.11.30, Third Party Management 
· Section 4.4.1.3, Subcontractor Utilization Plan
· Section 4.4.1.6, Small Business and Disabled Veterans’ Business Subcontracting Set-Aside Blanket P.O. 
· Section 4.4.4.6, Financial Capability of the Vendor {Bidder}
· Section 5.17.3, Insurance – Cyber Breach Insurance 
· Section 7.3, Insurance Certificates; 

· Changes have been made to the NJ Standard Terms & Conditions. Refer to SSTC dated 04/27/2021; and
· Due to concerns with COVID-19, ard copies of Quotes will NOT be accepted. All Quote documents and samples must be submitted through the NJSTART eProcurement site. For more information, see the Special Notice released by the State on March 16, 2020: https://www.state.nj.us/treasury/purchase/specialnotices/03162020a.shtml.
It is the sole responsibility of the Vendor {Bidder} to be knowledgeable of all of the additions, deletions, clarifications, and modifications to the Bid Solicitation and/or the New Jersey Standard Terms and Conditions relative to this Bid Solicitation as set forth in all Bid Amendments. 

All other instructions, terms, and conditions of the Bid Solicitation shall remain the same.



Bid Solicitation #20DPP00512
T2742 – Pharmacy State Upper Limit, DMAHS

Answers to Questions

Where applicable, each question references the appropriate Bid Solicitation section. 

Note: These questions have been paraphrased in the interest of readability and clarity. 

	
	Bid Solicitation
Section Reference
	Question (Bolded) and Answer

	1. 
	Quote Submission
	Please confirm a vendor may deliver a hardcopy quote instead of submitting a response electronically.

In light of the dangers posed by the COVID-19 virus outbreak and the declaration by the World Health Organization of a global pandemic and  Governor Murphy Executive Orders (https://www.state.nj.us/infobank/eo/056murphy/approved/eo_archive.html) which declared both a Public Health Emergency and State of Emergency please be advised that all Quotes shall be submitted electronically through NJSTART.  

Vendors {Bidders} may refer to the “Vendor Registration” and “Submit a Quote” Quick Reference Guides for instructions on how to enroll in NJSTART and how to submit an electronic Quote through NJSTART.  The Quick Reference Guide entitled “Submit a Quote” is available here: https://www.state.nj.us/treasury/purchase/njstart/pdf/Create-a-Quote.pdf.  

Additionally, to ensure that you have properly submitted the required documents you may also review the Quick Reference Guide entitled “How to Review a Submitted Quote” which is available here: https://www.state.nj.us/treasury/purchase/njstart/pdf/HowtoReviewaSubmittedQuote.pdf.  Answers to Frequently asked Questions and all Quick Reference Guides are located on the NJSTART Vendor Support Page. If further assistance is needed, please email NJSTART Vendor Administration Team at: njstart@treas.nj.gov .


	2. 
	Quote Submission
	Should I check that I have properly completed and attached all of the required documents with my submitted Quote?	

Yes, prior to the Quote Opening Deadline, a Vendor {Bidder} should review the documents comprising the submitted Quote to ensure that all of the required documents have been completed and attached. Oftentimes a Quote is deemed non-responsive because a Vendor {Bidder} fails to attach a required form or attaches a blank form. To review a submitted Quote, a Vendor {Bidder} should log into NJSTART and review each document attached to the Quote submission. Instructions on how to review a submitted Quote can be found in the Quick Reference Guide entitled How to Review a Submitted Quote, which is available on the NJSTART Vendor Support Page under Vendor Reference Guides.


	3. 
	PDF Documents
	When trying to open a Portable Document Format (PDF) document I am receiving an error message and am unable to access the PDF document. How should I proceed?	

It is recommended that users utilize Internet Explorer or Microsoft Edge to view PDF documents.  Certain PDF forms cannot be opened in the Chrome or Firefox built in PDF viewers that are enabled by default. If using Chrome or Firefox it is recommended that the file is downloaded instead by clicking the download button in the upper right-hand corner of the browser after an error message is received.  An alternative option is to disable the built in PDF viewers n Chrome or Firefox.


	4. 
	Exceptions
	Will the State allow Vendors {Bidders} to take exception to any of the Standard Terms and Conditions?

As stated in Bid Solicitation Section 1.3.1.1, Exceptions to the State of NJ Standard Terms and Conditions (SSTC): "Questions regarding the SSTC and proposed exceptions to mandatory requirements, including the Special and Standard Terms and Conditions in Sections 5 and 9 of this Bid Solicitation must be posed during this Electronic Question and Answer period and shall contain the Vendor's {Bidder's} suggested changes and the reason(s) for the suggested changes." Additionally, as stated in Section 4.1, General: "Quotes including Vendor {Bidder} proposed terms and conditions may be accepted, but Vendor {Bidder} proposed terms or conditions that conflict with those contained in the Bid Solicitation, as defined in Section 2.0 of this Bid Solicitation, or that diminish the State's rights under any Blanket P.O. resulting from the Bid Solicitation, may render a Quote non-responsive."


	5. 
	Bid Solicitation Sections:

1.2, Background

2.4, Blanket P.O. – Using Agency Specific Definitions/Acronyms

3.4.2, Therapeutic Drug Class/Drug Pricing for Inclusion on the SUL List
	Would DMAHS please clarify if the State Upper Limit (SUL) established at the drug grouping is obtained by identifying: - Lowest acquisition cost obtained from the pharmacy survey or Section 1.2 BACKGROUND; page 7; bullet 3; The State Upper Limit (SUL) price for covered outpatient drugs (see https://www.njmmis.com/sul.aspx) calculated as 100% of drug acquisition costs for covered outpatient drugs as determined by State-sponsored pharmacy surveys; NDC with the lowest Wholesale Acquisition Cost (WAC) at package size 100 where available o Section 2.4 BLANKET P.O. USING AGENCY SPECIFIC DEFINITIONS/ACRONYMS; PAGE 2; State Upper Limit (SUL)  A State determined upper payment limit for multi-source drugs. For purposes of this Bid Solicitation, the SUL is 100% of the lowest WAC within each generic code number. o Section 3.4.2 THERAPEUTIC DRUG CLASS/DRUG PRICING FOR INCLUSION ON THE SUL LIST; page 26; A. The price shall be established at 100% of the WAC (in package sizes of 100 units, unless otherwise noted);

The Vendor {Contractor} shall utilize the lowest acquisition cost obtained from the pharmacy survey. If the survey is not available, the Vendor {Contractor} shall use other alternatives suggested under the Bid Solicitation Sections listed above.


	6. 
	Bid Solicitation Section 2.2, General Definitions, Subcontractor
	Vendor may, in the ordinary course of its business, utilize other third-party service providers or products that are not dedicated to the performance of Services for the State and are not material to the Services. Vendor does not consider such arrangements to constitute subcontracting for the purposes of performing Services for the State, provided that Vendor remains fully responsible for such Vendor third parties. Is the State willing to modify the definition of Subcontractor as follows? “Subcontractor: An entity having an arrangement with a Vendor {Contractor}, whereby the Vendor {Contractor} uses the products and/or services of that entity to directly fulfill some of its material obligations under its State Blanket P.O., while retaining full responsibility for the performance of all [the Vendor’s {Contractor's}] obligations under the Blanket P.O., including payment to the Subcontractor. The Subcontractor has no legal relationship with the State, only with the Vendor {Contractor}. Other third-party service providers or products that are not dedicated to the performance of Services and not material to the Services shall not be considered Subcontractors, provided that Vendor remains fully responsible for such Vendor third parties.”

The State does not accept this proposed modification.  A Vendor {Contractor} or service provider who does not perform a portion of the Section 3.0 Scope of Work is not considered to be a Subcontractor by the State.


	7. 
	Bid Solicitation Section 2.2, General Definitions, Vendor Intellectual Property
	Because Vendor works with many different clients, both public and private, across many different industries it is important for us to retain ownership interest in our intellectual capital. Is the State willing to modify the definition of Vendor Intellectual Property as follows as follows? “Vendor Intellectual Property: Any intellectual property that is owned or possessed by Vendor before the commencement of, or developed or acquired by Vendor during or after, the performance of the Services by Vendor {Contractor} and contained in or necessary for the use of the Deliverables or which the Vendor {Contractor} makes available for the State to use as part of the work under the Blanket P.O. Vendor Intellectual Property includes, without limitation, COTS or Customized Software owned by Vendor {Contractor}, Vendor’s {Contractor’s} technical documentation, and derivative works and compilations of any Vendor Intellectual Property as well as all systems, software, specifications, documentation, and other materials created or owned and used by Vendor or its affiliates or Subcontractors in the course of providing the Services.”

The State does not accept this proposed modification.  The current definition adequately protects the concerns raised by the question with respect to Vendor Intellectual Property.  However, please note a revision has been made to Bid Solicitation Section 5.8, Ownership of Disclosure. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”.


	8. 
	Bid Solicitation Section 2.2, General Definitions, Work Product
	Because Vendor works with many different clients, both public and private, across many different industries it is important for us to retain ownership interest in our intellectual capital. Is the State willing to modify the definition of Work Product as follows? “Work Product:  Every invention, modification, discovery, design, development, customization, configuration, improvement, process, software program, work of authorship, documentation, formula, datum, technique, know-how, secret, or intellectual property right whatsoever or any interest therein (whether patentable or not patentable or registerable under copyright or similar statutes or subject to analogous protection) that is specifically and exclusively made, conceived, discovered, or reduced to practice by Vendor {Contractor} or Vendor’s {Contractor’s} subcontractors or a third party engaged by Vendor {Contractor} or its subcontractor pursuant to the Blanket P.O. Notwithstanding anything to the contrary in the preceding sentence, Work Product does not include State Intellectual Property, Vendor Intellectual Property, or Third Party Intellectual Property.”

The State does not accept this proposed modification. The proposed exclusivity limitation is too narrow and not accepted by the State.


	9. 
	Bid Solicitation Sections:
3.4, 340B Ceiling Drug Price Program Design 
3.4.1, General Program 
3.4.2, Therapeutic Drug Class/Drug Pricing for Inclusion on the SUL List 
3.4.3, Therapeutic Drug Class/Drug Pricing for Inclusion on the 340B Ceiling Drug Price List  
	The Vendor understands that 340B pricing is based on Average Manufacturer Price (AMP) and Unit Rebate Amount (URA) data. AMP and URA data is considered confidential, but is provided to state Medicaid programs in order to operationalize invoicing for Medicaid rebates. We further understand that states can utilize AMP and URA data for operational purposes within their Medicaid program, but data use restrictions would apply. - Given the confidentiality of the AMP and URA data, please confirm that DMAHS will provide the successful vendor with AMP and URA data to support the creation of the 340B Ceiling Price file. - Given the need for DMAHS provide AMP and URA data to the vendor and arrange for its transfer, is the DMAHS willing to allow for more than 30 days for the provision of the first quarterly ceiling price file? - 

Does the confidentiality of the AMP and URA data have any bearing on whether DMAHS intends for the vendor to publish the 340B Ceiling Price file to a web site?

The State cannot share URA or AMP data with a Vendor {Bidder}. This information is obtained through CMS and is only provided to Medicaid programs. The State expects the vendor to have other sources available to provide 340B ceiling price. 

The Vendor {Bidder} is not required to publish 340B ceiling price on any website.


	10. 
	Bid Solicitation Section 3.4, 340B Ceiling Drug Price Program Design 

	Regarding the 340B ceiling price file, does DMAHS anticipate using this file for payment of pharmacy claims, medical claims for provider-administered drugs, or both?

DMAHS will be using this file for both. 


	11. 
	Bid Solicitation Section 3.5.1, Call Center Service Standards
	Can these services be removed from this solicitation and procured under the set aside program?

The State does not accept the proposed modification. This Bid Solicitation has been revised to remove set aside requirements. See Section 4.4.1.6 of the revised Bid Solicitation dated 071321.


	12. 
	Bid Solicitation Section 3.5.1, Call Center Service Standards
	As an alternative, can there be language added to the RFP that provides for sub-contracting call center operations through the Central Non Profit Agency as delineated in the aforementioned statute?

The State does not accept this proposed modification. The call volume is minimum and effective under the same contract. See Question 11.


	13. 
	Bid Solicitation Section 3.5.2, Call Center Service Standards
	Will the State agree to include the following exclusions to the Call Center Service Standards? “Service Standard Exclusions: Vendor will not be responsible for a failure to meet a Call Center Standard to the extent that such failure is attributable to any of the following: (a) State Acts State (or State’s agents or designees) direction, act, error, or omission that affects Vendor’s ability to meet the Service Standard. (b) Disaster Recovery “Services impacted, up to 72 hours following an event, by the execution of Vendor’s business resiliency management plan. (c) Excess Volumes “If a volume assumption set forth in applicable to the Call Center is exceeded for the applicable monthly measurement period, that period will be excluded from the calculation of the Service Standard.”?

The State does not accept the proposed modification. Current call volume is minimum and manageable under any circumstances.


	14. 
	Bid Solicitation Section 3.9, HIPAA, F
	Will the State agree to include the following new language be added to the provision? Vendor needs to ensure that the BAA requirements align with its compliance program. “F. Sign a HIPAA Business Associate Agreement, provided by DMAHS and agreed upon by Vendor, which sets forth the responsibilities of the Vendor {Contractor} as a business associate with DHS, DMAHS in relationship to protected health information, as this term is defined and regulated by HIPAA and the regulations adopted thereunder by the Secretary of the United States Department of Health and Human Services, with the intent that the business associate shall at all times be in compliance with HIPAA and the underlying regulations.”

The State accepts this proposed modification. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.9, HIPAA, F.


	15. 
	Bid Solicitation Section 3.9, HIPAA, G
	Will the State agree to modify the language in Subsection G, as follows? “G. Possess or create, and comply with, internal policies that ensure compliance with federal and State laws and regulations regarding confidentiality. Unless required by applicable law, in no event may the Vendor {Contractor} provide, grant, allow, or otherwise give access to confidential information to anyone without written permission of the SCM. The Vendor {Contractor} shall assume all liabilities under federal and State law in the event the information is disclosed in any manner”

The State accepts this proposed modification. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.9, HIPAA, G.


	16. 
	Bid Solicitation Section 3.9, HIPAA, H 
	H. Notify the SCM as well as the DMAHS Privacy Officer within three (3) business days of any requests for confidential information from any individual, entity, corporation, partnership, or otherwise. The Vendor {Contractor} shall ensure that there will be no disclosure except through DMAHS. DMAHS shall treat such requests in accordance with DMAHS policies. In cases where the information requested by outside sources is releasable under the Open Public Records Act, as determined by DMAHS, the Vendor {Contractor} shall provide support for copying and invoicing such documents at DMAHS’ expense.”

The State partially accepts the proposed modification.  The State agrees to change 24 hours to three (3) business days. Expenses for copying and invoicing shall remain with the Vendor {Contractor}. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.9, HIPAA, H.


	17. 
	Bid Solicitation Section 3.9, HIPAA
	Will the State agree to the following revision to the last paragraph of the Section? “Except as authorized by the State in connection with the performance of the Services, or otherwise required by applicable law, any use, sale, or offering of utilization data in any form by the Vendor {Contractor}, his/her employees, or assignees shall be considered in violation of this Blanket P.O. and will cause the infraction to be reported to the Attorney General for possible prosecution or other legal action. Violations of such guarantees shall include, but are not limited to, the cancellation of the Blanket P.O. and/or legal action with damages paid to the State.”

The State agrees to the proposed modification See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.9, HIPAA.  
 

	18. 
	Bid Solicitation Section 3.10, Security Clearance and 
Section 3.11.3, Personnel Security, B
	Vendor conducts background checks on all new hires, interns, and contingent employees, as allowable by law. Vendor’s personnel policies prohibit disclosing the results of such screening to third parties. Is the State willing to modify the language with respect to background checks to state as follows? “Vendor shall certify that the results of such background investigations have not disclosed a conviction for a felony, a crime of dishonesty or fraud, or a crime of moral turpitude (and it is understood and agreed that Vendor shall be under no obligation to turn over the results of any such background investigations to the State).”

The State does not accept this proposed modification. However, please note a revision has been made to Bid Solicitation Section 3, Scope of Work. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.  


	19. 
	Bid Solicitation Section 3.11.3, Personnel Security, E
	Will the State agree to revise the provision as follows? “Vendor {Contractor} disables system access for terminated personnel within 48-72 hours of the individual’s departure and collects all organization- owned assets prior to the individual’s departure.”

The State does not accept this proposed modification. Access to State information should follow industry security standards and be terminated immediately upon the individual’s departure.


	20. 
	Bid Solicitation Section 3.11.6, Privacy, B
	Will the State agree to delete the following last sentence of the provision? “Vendor {Contractor} shall also conform to PCI DSS, where applicable.” Payment Card Industry (PCI) Data Security Standards will not apply to the services being performed under this agreement.

The State accepts this proposed modification. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.11.6, Privacy, B.


	21. 
	Bid Solicitation Section 3.11.6, Privacy, C
	Will the State agree to modify this provision as follows? “Security: Vendor {Contractor} agrees to take appropriate administrative, technical and physical safeguards reasonably designed to protect the security, privacy, confidentiality, and integrity of user information. Vendor {Contractor} shall ensure that PII is secured and encrypted: a) transmitted over public networks (i.e., the Internet) or when transmitted wirelessly; or b) at rest or stored on portable devices or removable media (i.e., laptop computers, CD/DVD, USB drives, back- up tapes)”

The State does not accept this proposed modification.  State data is required to remain secured at all points while in Vendor {Contractor} possession.


	22. 
	Bid Solicitation Section 3.11.6, Privacy, D
	Will the State agree to modify this provision as follows? “Data Transmission: The Vendor {Contractor} shall only transmit or exchange State of New Jersey data with other parties when expressly requested in writing and permitted by and in accordance with requirements of the Blanket P.O. or the State of New Jersey. The Vendor {Contractor} shall only transmit or exchange data with the State of New Jersey or other parties through secure means supported by current technologies. The Vendor {Contractor} shall encrypt all PII as defined by the State of New Jersey or applicable law, regulation, or standard during any transmission or exchange of that data.”

The State does not accept this proposed modification.  All State Confidential Information must be encrypted.


	23. 
	Bid Solicitation Section 3.11.6, Privacy, F
	Will the State agree to add the following language to the end of this provision? “Notwithstanding the foregoing, the State agrees that during and after the term of the Blanket P.O., Vendor may use any information it collects and uses in connection with the Services, together with information from Vendor’s other clients, for data analytics purposes, including to create insights, reports, and other analytics to improve the quality of and market Vendor’s advice, products, and services. The output of such analytics will not identify particular clients or individuals. Notwithstanding the foregoing, the State agrees that its name may appear in a list of participating organizations for reports containing such analytical trend data.”

The State partially agrees with this proposed language as long as it does not involve Personally Identifiable Information and State Confidential Information as defined in the Bid Solicitation. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.11.16, Privacy, F. 


	24. 
	Bid Solicitation Section 3.11.6, Privacy, G
	Will the State agree to modify the language as follows? “Data Breach: In the event of any Security Incident (as defined below) Vendor {Contractor} shall: (a) notify the State promptly immediately of such breach, but in no event later than three (3) business days 24 hours after such Security Incident (b) designate a single individual employed by Vendor {Contractor} who shall be available to the State 24 hours per day, seven (7) days per week as a contact regarding Vendor’s {Contractor’s} obligations under Section 3.11.33 (Incident Response); (c) not provide any other notification or provide any disclosure to the public regarding such Security Incident security breach without the prior written consent of the State, unless required to provide such notification or to make such disclosure pursuant to any applicable law, regulation, rule, order, court order, judgment, decree, ordinance, mandate, or other request or requirement now or hereafter in effect, of any applicable governmental authority or law enforcement agency in any jurisdiction worldwide (in which case, unless prohibited by applicable law, Vendor {Contractor} shall consult with the State and reasonably cooperate with the State to prevent any notification or disclosure concerning any PII or Security Incident; (d) assist the State in investigating, remedying and taking any other action the State reasonably deems necessary regarding any Security Incident and any dispute, inquiry, or claim that concerns the Security Incident (e) follow all instructions provided by the State relating to the State PII affected or potentially affected by the Security Incident; (f) take such actions as reasonably necessary to prevent future Security Incidents; and (g) unless prohibited by an applicable statute or court order, notify the State of any third party legal process relating to any Security Incident including, at a minimum, any legal process initiated by any governmental entity (foreign or domestic). As used herein, “Security Incident” shall mean the (a) actual unauthorized access to or use of State PII, or (b) unauthorized disclosure, loss, theft, or manipulation of unencrypted the State PII (or encrypted State PII where unauthorized decryption has or is likely to occur) that has the potential to cause identity theft or financial harm to the State, employees, or participants.”

The State does not accept this proposed modification.


	25. 
	Bid Solicitation Section 3.11.6, Privacy, I
	Will the State agree to modify the language as follows? “End of Contract Data Handling: Upon termination/expiration of this Blanket P.O. the Vendor {Contractor} shall first return all State data to the State in a usable format as defined in the Blanket P.O., or in an open standards machine- readable format if not. The Vendor [Contractor} shall then erase, destroy, and render unreadable all Vendor [Contractor] back- up copies of State data according to the standards enumerated in accordance with the State’s most recent Media Protection Policy https://www.nj.gov/it/docs/ps/NH_Statewide_Information_Security_Manual.pdf solely to the extent such policy is consistent with Vendor’s {Contractor’s} own policy regarding subject matter and Vendor {Contractor} has agreed to in advance by Vendor {Contractor}. Notwithstanding anything to the contrary herein, but subject to the confidentiality obligations hereunder, Vendor {Contractor} may (i) retain copies of State data that is required to be retained by law or regulation, (ii) retain copies of its Work Product that contain State data for archival purposes or to defend its Work Product, and (iii) in accordance with legal, disaster recovery, and records retention requirements, store such copies and derivative works in an archival format (e.g., tape backups), which may not be returned or destroyed. Vendor {Contractor] may retain the State’s data in paper or imaged format and it may destroy paper copies if it retains digital images thereof.”

The State does not accept this proposed modification.


	26. 
	Bid Solicitation 3.11.6, Privacy 
	Personally Identifiable Information or PII: 

A. Each of the parties and their respective affiliates will comply with their respective obligations arising from data protection and privacy laws in effect from time to time to the extent applicable to this contract and the Services (“Applicable Privacy Laws”). This includes, without limitation, (i) the obligation, if any, of the State to obtain any required consent(s) in respect of the transfer of information to Vendor by the State or any third party relating to PII, (ii) any obligation with respect to the creation or collection of additional PII by Vendor, and (iii) any obligation with respect to the use, disclosure and transfer by Vendor of PII as necessary to perform the Services or as expressly permitted under this contract. Subject to Section 3.11.6 (Privacy, Data Re- Use) any use or processing by Vendor of PII supplied by or on the State’s behalf in connection with the Services shall be done solely on the State’s behalf. Vendor shall handle such PII as reasonably necessary for the purpose of providing the Services and shall not handle such PII in a manner inconsistent with the terms of this Contract. 
B. Vendor represents and warrants to the State that it will not (1) sell PII; or (2) retain, use, or disclose PII outside of the parties direct business relationship or for any purpose other than as permitted in the contract, except for purposes permitted under Applicable Privacy Laws. The State agrees that Vendor may process PII (a) to perform its obligations and exercise its rights under the contract; (b) to perform its legal obligations and to establish, exercise or defend legal claims in respect of the contract; or (c) as reasonably necessary for the proper management, assessment, improvement, and administration of Vendor’s business and the Services. Vendor certifies that it understands and will comply with the restrictions in this subsection.
C. If Vendor receives any Data Subject Request (defined below) under an Applicable Privacy Law with respect to PII, it will advise the consumer or other individual to whom the PII relates (the “Data Subject”) to submit the request to the State. The State will be responsible for, and handle, any Data Subject Requests in accordance with Applicable Privacy Laws. Where appropriate based on the nature of Vendor’s processing, Vendor will provide the State with reasonable assistance in complying with the State’s obligations to respond to Data Subject Request under Applicable Privacy Laws, including by promptly deleting applicable PII upon receipt of such instruction from the State. As used herein “Data Subject Request” means a request from a Data Subject to (i) access, correct, amend, transfer, or delete the person’s PII, (ii) be provided information about the PII processed under the contract, or (iii) opt- in or opt- out from certain processing, consistent in each case with the Data Subject’s rights under Applicable Privacy Laws. 
D. The State represents and warrants to Vendor that it will: (i) provide to Vendor only the minimum PII required for Vendor to fulfill Vendor’s obligations under the contract, including the performance of the Services; and (ii) transmit or cause to be transmitted to Vendor any PII in a secure manner using industry- standard encryption or another secure transmission mechanism. 
 Notwithstanding anything in the contract, the parties acknowledge and agree that Vendor’s receipt or collection of PII does not constitute part of the consideration exchanged by the parties in respect of the contract’s?

This is not a question and cannot be answered as posed.


	27. 
	Bid Solicitation Section 3.11.10, Cryptographic Protections
	Will the State agree to modify this provision as follows? “CRYPTOGRAPHIC PROTECTIONS the Vendor {Contractor} shall employ cryptographic safeguards to protect PII (a) transmitted over public networks (i.e., the Internet) or when transmitted wirelessly, or (b) at rest or stored on portable devices or removable media (i.e., laptop computers, CD/DVD, USB drives, back- up tapes) Cryptographic protections shall include at a minimum: A. Using industry- standard encryption algorithms; and B. Implementing cryptographic key management processes and controls.”

The State does not accept this proposed modification.


	28. 
	Bid Solicitation Section 3.11.12, Identity and Authentication, B
	Will the State agree to modify Subsection (B) as follows? “B. Implementing multi- factor authentication (MFA) requirements for remote access to the Vendor’s {Contractor’s} systems and for privileged system administrator and database administrator access to Vendor’s {Contractor’s} systems.” 

The State partially accepts the proposed modification.  MFA must be implemented on any access external to the Vendor’s {Contractor’s} internal network along with proposed changes. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.11.12, Identity and Authentication, B.


	29. 
	Bid Solicitation Section 3.11.16, Endpoint Security, I 
	Will the State agree to modify Subsection (B) as follows? “I. Ensuring audit logging is implemented on crucial systems and logs are reviewed on a continuous basis.”

The State does not accept this proposed modification. Audit logging and continuous reviews are required on all systems that handle State Confidential Information. Please not that this response is in regards to Subsection I.


	30. 
	Bid Solicitation Section 3.11.25, Vulnerability and Patch Management (VU), C and D
	Will the State agree to replace Subsections (C) and (D) with the following? “Contractor agrees to perform at least annual penetration testing and at least quarterly vulnerability and application code threat assessment scanning of those Contractor managed Internet facing systems that collect or have access to Confidential and/or PII Such tests shall be performed by Contractor or its chosen service providers using industry- standard threat assessment tools and or services."

The State does not accept this proposed modification.  Terms and conditions on publicly bid procurements must be consistent for all potential Vendors {Bidders}.


	31. 
	Bid Solicitation Section 3.11.26, Continuous Monitoring 
	Will the State agree to revise the provision as follows? “The Vendor {Contractor} shall implement continuous monitoring practices to establish and maintain situational awareness regarding potential threats to the confidentiality, integrity, availability, privacy, and safety of information and information systems through timely collection and review of security- related event logs on crucial systems. Continuous monitoring practices shall include, at a minimum, the following: A. Centralizing the collection and monitoring of event logs on crucial systems; B. Ensuring the content of audit records includes all relevant security event information; C. Protecting of audit records from tampering; and D. Detecting, investigating, and responding to incidents discovered through monitoring.”

The State does not accept the proposed modification. All systems that contain State Confidential Data must be covered by continuous monitoring.


	32. 
	Bid Solicitation Section 3.11.30, Third Party Management 
	Will the State agree to revise the last sentence of the Section as follows? “Independent testing and security assessments of supplier technologies and supplier organizations, which may be satisfied by an SSAE ISAE, ISO, NIST, or similar audit report that addresses the assessment scope.”

The State accepts this proposed modification as long as sufficient audit reports are provided by an independent auditor. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 3.11.30, D


	33. 
	Bid Solicitation Section 5.8, Ownership of Material
	Because Vendor works with many different clients, both public and private, across many different industries it is important for us to retain ownership interest in our intellectual capital. Is the State willing to modify this Section as follows? “Work Product shall be considered the absolute property of the State and considered work made for hire. Any such Work Product shall be solely for the internal use of the State and shall not be given to or shared with anyone else, or used for any purpose, other than as contemplated by the contract or as required by law without the consent of Vendor. Notwithstanding anything to the contrary in the Blanket P.O., Vendor shall retain all patent, copyright and other intellectual property rights in the Vendor Intellectual Property and the same shall not be considered Work Product.”

The State does not accept this proposed modification. However, please note a revision has been made to Bid Solicitation Section 5.8, Ownership of Material. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 5.8.


	34. 
	Bid Solicitation Section 5.8, Ownership of Material
	It is not reasonably practicable for Vendor to identify all Vendor Intellectual Property (Background IP) in the Quote. Is the State willing to remove this requirement?

See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 5.8.


	35. 
	Bid Solicitation Section 5.8, Ownership of Material
	Will the State agree to revise the last sentence of the provision as follows? 
“Upon Blanket P.O. award, the Vendor {Bidder/Contractor} shall grant the State a nonexclusive, non- transferable royalty- free license to use any of the Vendor’s {Bidder’s/Contractor's} Intellectual Property delivered to the State internally for the purposes contemplated by, and in accordance with the terms of, this Blanket P.O.”

The State does not accept this proposed modification. The proposed license restrictions are not acceptable to the State.


	36. 
	Bid Solicitation Sections
 5.8, Ownership of Material
5.9, Confidentiality
5.17.1, Indemnification

State of New Jersey Standard Terms and Conditions Sections 
4.1, Indemnification
4.2, Insurance

	Section 5.8: Vendor will grant a limited, revocable, nonexclusive, non-transferable, non-sublicensable royalty-free license to use the Vendor's Background IP 

This is not a question.  Bid Solicitation Section 1.3.1.1 states that “[q]uestions regarding the State of New Jersey Standard Terms and Conditions (SSTC) and exceptions to mandatory requirements must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Notwithstanding, the State does not accept the proposed modification.  The proposed license restrictions are not acceptable to the State.

Section 5.9: Vendor Confidential information includes information which the receiving party should reasonably know to be confidential. 

This is not a question. Bid Solicitation Section 1.3.1.1 states that “[q]uestions regarding the State of New Jersey Standard Terms and Conditions (SSTC) and exceptions to mandatory requirements must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Notwithstanding, the State does not accept the proposed modification.  Vendor {Contractor} should identify which information it considers to be confidential.  If the Vendor {Contractor} fails to do so, but later contends that such confidential information would “reasonably be considered” to be confidential, and therefore should not have been disclosed, the situation is unmanageable and impractical.   The parties should have some certainty as to which information is Vendor Confidential Information.

Section 5.17.1 Indirect damages are also excluded. Subsection d. Damages from claims relating to negligence is not excluded from Limitation of Liability. Subsection E. Vendor can agree to exclude breach of obligations of confidentiality from Limitation of Liability, excluding PHI. 

This is not a question. Bid Solicitation Section 1.3.1.1 states that “[q]uestions regarding the State of New Jersey Standard Terms and Conditions (SSTC) and exceptions to mandatory requirements must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Notwithstanding, the State does not accept the proposed modifications.  Removing the exception to the cap for breach of confidentiality with respect to PHI is unacceptable, since the amount of damages that may arise from such a breach is potentially much greater than the current liability cap, and the State is not willing to take the risk that it may be forced to pay damages that are the result of the Vendor’s {Contractor’s} actions or omissions that lead to such a breach.

Section 9 Subsection 4.1 Vendor will indemnify for gross negligence, fraud, or willful misconduct in provision of Services. 

This is not a question. Bid Solicitation Section 1.3.1.1 states that “[q]uestions regarding the State of New Jersey Standard Terms and Conditions (SSTC) and exceptions to mandatory requirements must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Notwithstanding, the State does not accept the proposed modifications.

Section 9 Subsection 4.2 Vendor will provide 30 days' written notice of cancellation or material change to the State of New Jersey, and can provide renewal certificates upon expiration of the insurance.

This is not a question. Bid Solicitation Section 1.3.1.1 states that “[q]uestions regarding the State of New Jersey Standard Terms and Conditions (SSTC) and exceptions to mandatory requirements must be posed during this Electronic Question and Answer period and shall contain the Vendor’s {Bidder’s} suggested changes and the reason(s) for the suggested changes.” Notwithstanding, the State does not accept the proposed modifications.


	37. 
	Bid Solicitation Section 5.9, Confidentiality
	Will the State agree to modify the provision as follows? “B. By virtue of this Blanket P.O., the parties may have access to information that is confidential to one another. The parties agree to disclose to each other only information that is required for the performance of their obligations under this Blanket P.O. Vendor’s {Contractor’s} Confidential Information, to the extent not expressly prohibited by law, shall consist of all information clearly identified as confidential at the time of disclosure or information which would appear to a reasonably prudent person to be confidential and/or proprietary in nature Vendor Intellectual Property (“Vendor {Contractor} Confidential Information”). Notwithstanding the previous sentence, the terms and pricing of this Blanket P.O. are subject to disclosure under OPRA, the common law right to know, and any other lawful document request or subpoena;”

The State does not accept this proposed modification.  See response to the second part of question 15. 


	38. 
	Bid Solicitation Section 5.13.3, Remedies for Failure to Comply with Material Blanket P.O. Requirements
	Will the State agree to modify this provision as follows? “In the event that the Vendor {Contractor} fails to comply with any material Blanket P.O. requirements, the Director may take steps to terminate this Blanket P.O. in accordance with the SSTC, authorize the delivery of Blanket P.O. items by any available means as provided for in the State administrative code, or take any other action or seek any other remedies available at law or in equity.”

The State does not accept the proposed modification.  One of the common law remedies for breach of contract is to seek alternate performance from a different Vendor {Contractor} and to recover the difference in price for this alternate performance from the breaching party.  The State is not willing to waive this remedy. 



	39. 
	Bid Solicitation Section 5.17.1, Indemnification
	Will the State agree to remove the following exclusion to the Limitation on Liability? “The Vendor’s {Contractor’s} breach of its obligations of confidentiality; and” Vendor requires that this provision be subject to the agreed- upon limitation on liability.

The State does not accept this proposed modification.  Removing the exception to the cap for breach of confidentiality is unacceptable, since the amount of damages that may arise from such a breach is potentially much greater than the current liability cap, and the State is not willing to take the risk that it may be forced to pay damages that are the result of the Vendor’s {Contractor’s} actions or omissions that lead to such a breach. 
 

	40. 
	Bid Solicitation Section 5.17.1, Indemnification
	Will the State agree to add the following language to the end of the Section? “The parties agree that Section 4.1.1 (Limitation on Liability) is enforceable, and the parties acknowledge and agree that they will not advocate or argue against or otherwise challenge the validity or enforceability of Section 4.1.1 under the laws or public policy of the State of New Jersey or for any other reason. The parties agree that any award that would purport to modify, exceed, or otherwise invalidate the limit of liability in Section 4.1.1 on any grounds shall be unenforceable against either party. Each of the parties acknowledges that the compensation for the Services to be provided under the Blanket P.O. reflects the allocation of risk set forth in the Blanket P.O., including Section 4.1.1.”

The State does not accept the proposed modification.  The State declines to waive any potential legal rights.


	41. 
	Bid Solicitation Section 5.17.2, Insurance – Professional Liability Insurance
	Will the State remove the language “not less than” in the second sentence of the provision?

The State does not accept the proposed modification.


	42. 
	Bid Solicitation Section 5.17.2, Insurance – Professional Liability Insurance
	Vendor’s insurance is provided through a blanket program administered through its ultimate parent company, Marsh & McLennan Companies, Inc. The changes proposed are to ensure our compliance with your minimum requirements. Vendor’s Professional Liability insurance is provided by a captive insurance company that is not rated by AM Best or licensed to do business in New Jersey. Is the State willing to modify the language in this section to state that other than with respect to Professional Liability coverage, the required insurance policies shall be written by companies that are authorized and admitted to do business in the jurisdictions where the Services will be performed and with an AM Best Rating of A- VII or better?

The State accepts this proposed modification. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 5.17.2.


	43. 
	Bid Solicitation Section 5.17.3, Insurance – Cyber Breach Insurance
	Vendor’s insurance is provided through a blanket program administered through its ultimate parent company, Marsh & McLennan Companies, Inc. The changes proposed are to ensure our compliance with your minimum requirements. Will the State remove the language “not less than” in the second sentence of the provision? Will the State agree to remove the table setting forth separate coverage requirements based on the Level of Risk (Low, Moderate, High) as this conflicts with the language in the first paragraph providing that required coverage is $1,000,000?

The State accepts this proposed modification. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 5.17.3, Insurance—Cyber Breach Insurance.


	44. 
	State of New Jersey Standard Terms and Conditions Section 4.1, Indemnification
	Vendor believes that it should have no responsibility for any losses, liabilities, or damages to the extent they are attributable to the acts or omissions of an indemnified person or any third party other than Vendor’s subcontractors. Is the State willing to include such a provision in the Contract?

The State does not accept the proposed modification.  Indemnification coverage which Vendor {Bidder} is seeking is covered by the common law.  See Ramos v. Browning Ferris Industries, Inc., 103 NJ 177 (1985).


	45. 
	State of New Jersey Standard Terms and Conditions Section 4.2, Insurance
	Vendor’s insurance is provided through a blanket program administered through its ultimate parent company, Marsh & McLennan Companies, Inc. The changes proposed are to ensure our compliance with your minimum requirements. Will the State agree to make the following adjustments to the insurance coverage provisions? “The insurance to be provided by the contractor shall be as follows: A. Occurrence Form Commercial General Liability Insurance or its equivalent: The limit of liability shall be $1,000,000 per occurrence as a combined single limit for bodily injury and property damage. The above required Commercial General Liability Insurance policy or its equivalent shall name the State, its officers, and employees as “Additional Insureds” and include the blanket additional insured endorsement or its equivalent with respect to their vicarious liability arising from Vendor’s provision of Services pursuant to the Blanket P.O. The coverage to be provided under these policies shall be at least as broad as that provided by the standard basic Commercial General Liability Insurance occurrence coverage forms or its equivalent currently in use in the State of New Jersey, which shall not be circumscribed by any endorsement limiting the breadth of coverage; B. Automobile Liability Insurance which shall be written to cover any automobile used by the insured. Limits of liability for bodily injury and property damage shall be $1,000,000 per occurrence as a combined single limit. The State must be named as an “Additional Insured’ and a blanket additional insured endorsement or its equivalent with respect to its vicarious liability arising from Vendor’s provision of Services pursuant to the Blanket P.O. must be provided when the services being procured involve vehicle use on the State’s behalf or on State controlled property; C. Worker’s Compensation Insurance applicable to the laws of the State of New Jersey and Employers Liability Insurance with limits of: 1. $1,000,000 BODILY INJURY, EACH OCCURRENCE; 2. $1,000,000 DISEASE EACH EMPLOYEE; and 3. $1,000,000 DISEASE AGGREGATE LIMIT. o This $1,000,000 amount may have been raised by the RFP when deemed necessary by the Director, and o In the case of a contract entered into pursuant to N.J.S.A. 52:32- 17 et seq., (small business set- asides) the minimum amount of insurance coverage in subsections a., b., and c. above may have been lowered in the RFP for certain commodities when deemed in the best interests of the State by the Director.”

The State accepts the proposed change. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Section 5.17.4, General Liability.  


	46. 
	State of New Jersey Standard Terms and Conditions, Section 4.2, Insurance, C
	Could the State please clarify what is meant by the following language around the insurance liability limits: "This $1,000,000 amount may have been raised by the RFP when deemed necessary by the Director"?

Subsections 1, 2, and 3 of SSTC 4.2 represent the State’s minimum insurance coverage requirements.  The statement quoted above indicates that the amounts may have been raised in other parts of the Bid Solicitation where the Director deemed it necessary to provide adequate protection to the State.  However, this Bid Solicitation has not revised the standard coverage in subsections 1, 2, and 3 of SSTC 4.2.


	47. 
	State of New Jersey Standard Terms and Conditions Section 5.5, Changes in Law
	Will the State agree to modify this provision as follows? “If, after award, a change in applicable law or regulation occurs which affects the Contract, the parties may amend the Contract, including pricing, in order to provide equitable relief for the party disadvantaged by the change in law. The parties shall negotiate in good faith. All resulting changes to the Services or the Blanket P.O., regardless of fee impact, shall be subject to the Change Order process.”

The State does not accept the proposed modification.  While the State agrees that the change resulting from a Change in Law may need to be memorialized as an amendment to the contract, it is unnecessary to revise this provision as suggested.  


	48. 
	State of New Jersey Standard Terms and Conditions Section 5.6, Suspension of Work
	Will the State agree to modify this provision as follows? â??The State may, for valid reason, issue a stop order directing the contractor to suspend work under the contract for a specific time. The contractor shall be paid for goods ordered, goods delivered, or services requested and performed until the effective date of the stop order. The contractor shall resume work upon the date specified in the stop order, or upon such other date as the State Contract Manager may thereafter direct in writing. The period of suspension shall be deemed added to the contractor's approved schedule of performance. All resulting changes to the Services or the Blanket P.O., regardless of fee impact, shall be subject to the Change Order process. The contractor shall provide whatever information that Director may require related to the Change Order.”

The State does not accept this proposed modification. While the State agrees that a change resulting from a Suspension of Work may need to be memorialized as an amendment to the contract, it is unnecessary to revise this provision as suggested.


	49. 
	State of New Jersey Standard Terms and Conditions Section 5.7, Termination of Contract, A 
	Will the State agree to add the following language to the end of this provision? “The contractor may terminate this contract at any time, in whole or in part, for the convenience of the contractor, upon no less than 90 days written notice to the State.”

The State does not accept this proposed modification. The State will not agree to allow the Vendor {Contractor} to terminate the contract.  


	50. 
	State of New Jersey Standard Terms and Conditions Section 5.7, Termination of Contract, B 
	Vendor should not have to continue to perform the Blanket P.O. if the State is in material breach. Would the State be willing to include a termination for cause right for Vendor upon an uncured material breach of the Contract by the State?

The State does not accept this proposed modification. See Question 51.


	51. 
	State of New Jersey Standard Terms and Conditions Section 5.7, Termination of Contract, D 
	Will the State agree to add the following new language to the end of this provision? “D. In the event of termination under this section, the contractor shall be compensated for work performed in accordance with the contract, up to the date of termination. Such compensation may be subject to adjustments as mutually agreed upon by the parties.”

The State does not accept this proposed modification. However, please note a revision has been made to State of New Jersey Standard Terms and Conditions Section 5.7, Termination of Contract, D. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”, Bid Solicitation 5.17.5 Termination of Contract.   


	52. 
	State of New Jersey Standard Terms and Conditions Section 5.15, Maintenance of Records


	Will the State agree to add the following language to the end of this provision with respect to audits? “Due to the confidential and proprietary nature of Vendor’s operations and to protect the integrity and security of its operations and the shared nature of systems which may be used to provide the Services under this Blanket P.O., Vendor reserves the right to reasonably limit the scope of such audits, and require that such audits (i) must be preceded by advance written request of no less than 30 days prior to the anticipated start date and may occur no more than once in any twelve (12) month period, barring exigent circumstances, such as the State’s reasonable concern of an actual incident or imminent material incident of security or the State’s good faith belief that Vendor is in material breach of this Blanket P.O., in which case an inspection may be performed in response to such circumstance or concern, within an earlier time frame mutually agreed by Vendor and the State, (ii) if to be conducted by a third party, the third party must be a mutually agreed upon specialist in the subject of the inspection, where such agreement by Vendor shall not be unreasonably withheld, (iii) are subject to appropriate confidentiality and non- disclosure provisions, and (iv) may not unreasonably disrupt Vendor’s normal business or IT operations. Such audits may be conducted by the State’s counsel, its internal staff, by independent third parties retained by the State. The State agrees that should any independent auditor be deemed by Vendor to be a competitor of Vendor, the parties shall mutually agree to the inspection procedures prior to such inspection. 

If the requested audit scope is fully addressed in an SSAE ISAE, ISO, NIST, or similar audit report performed by a qualified third-party auditor within twelve (12) months of the State's audit request and the Vendor confirms in writing there are no known material changes in the controls audited, the State agrees to accept such findings in lieu of performing an audit or assessment of the controls covered by the report. Any request for Vendor audit or assessment assistance requiring the use of resources different from or in addition to those required for provision of the Services will be considered an additional service for which reasonable additional fees as mutually upon agreed in advance may be charged. Vendor reserves the right to require the State’s written agreement to pay for such fees before providing such audit assistance. Notwithstanding the foregoing, in the event any audit performed under this Section reveals a material violation of the Blanket P.O. or applicable law, Vendor agrees to reimburse the State any fees paid by the State for any such audit?

The State does not accept this proposed modification as the current language is required by N.J.A.C. 17:44-2.2. Terms and conditions on publicly bid procurements must be consistent for all potential Vendors {Bidders}.  

	53. 
	State of New Jersey Standard Terms and Conditions Section 6.3, Payment to Vendors 
	Invoices should be submitted on a monthly basis with payments due within 30 days. Is DMAHS willing to add a provision requiring DMAHS to pay its invoices within 30 days of receipt?

The State does not accept the proposed modification. Pursuant to SSTC Section 6.5, the New Jersey Prompt Payment Act, N.J.S.A. 52:32-32 et seq., requires state agencies to pay for goods and services within 60 days of the agency's receipt of a properly executed State Payment Voucher or within 60 days of receipt and acceptance of goods and services, whichever is later.   This is a legislative requirement which cannot be modified by the State.


	54. 
	State of New Jersey Standard Terms and Conditions Section 6.6, Availability of Funds


	Will the State agree to add the following new language to the end of this provision? “The State acknowledges and agrees that Vendor is entitled to rely on the State’s execution of the contractor or Blanket P.O., as the case may be, as certification that the State has complied with all applicable laws, necessary funds are available and all necessary approvals have been obtained by the State”

The State does not accept the proposed modification. The State’s annual budget process is complex and this type “certification” is impractical.


	55. 
	Additional Term
	Vendor needs to be able to rely upon the accuracy and completeness of the information provided to us for the performance of the Services. Is the State willing to add a “provision of information and assistance” clause to the Blanket P.O. such as the following? “Vendor should be permitted to use all information and data supplied by or on behalf of the State without having independently verified the accuracy or completeness of it except to the extent required by generally accepted professional standards and practices. If any documentation or information supplied to Vendor at any time is incomplete, inaccurate or not up- to- date, or its provision is unreasonably delayed, then Vendor should not be responsible for any delays or liability arising therefrom. In the event that it is necessary or appropriate to perform any additional work as a result, Vendor will obtain the State’s prior approval before commencing such additional work; provided that if the State does not provide such prior approval, Vendor shall not be obligated to perform such additional work and Vendor shall have no liability for the Services to the extent any loss arises from or is related to the failure to perform such additional work.”

The State does not accept the proposed modification. However, please note an addition has been made to Bid Solicitation Section 5.22, Accuracy of Data. See the Revised Bid Solicitation entitled “T2742 REVISED Bid Solicitation 071321”. 


	56. 
	Additional Term
	The provision of the Services is intended to benefit the State only. Is the State willing to add a no third party beneficiaries provision to the Blanket P.O. that would include language substantially similar to the following “Neither this Blanket P.O. nor the provision of the Services is intended to confer any right or benefit on any third party. The provision of Services under this Blanket P.O. cannot reasonably be relied upon by any third party.”

The State does not accept the proposed modification. 


	57. 
	Additional Term
	Vendor believes that the parties’ negotiated terms should be preserved to the extent possible. Is the State willing to add a severability provision to the Blanket P.O. that would include language substantially similar to the following “It is the intent of the parties that the provisions of this Blanket P.O. shall be enforced to the fullest extent permitted by applicable law. To the extent that the terms set forth in this Blanket P.O. or any word, phrase, clause, or sentence is found to be illegal or unenforceable for any reason, such word, phrase, clause, or sentence shall be modified, deleted, or interpreted in such a manner so as to afford the party for whose benefit it was intended the fullest benefit commensurate with making this Blanket P.O. as modified, enforceable and the balance of this Blanket P.O. shall not be affected thereby, the balance being construed as severable and independent.”

The State does not accept the proposed modification.


	58. 
	Additional Term
	Vendor believes that if the parties are unable to resolve a dispute in a reasonable time, then the dispute should be resolved by an independent trier of fact. Is the State willing to add a waiver of jury trial to the Blanket P.O.?

The State does not accept the proposed modification. The State will not agree to waive the right to jury trial.  Each dispute is handled based upon the specific facts related to the dispute, and any questions related to a dispute should first be directed to the State Contract Manager pursuant to Bid Solicitation Section 8.1.2.
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